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STATEMENT OF THE | SSUES

(1) \Wether the Florida Medical Association and Florida
Associ ati on of Physicians Assistants have standing to initiate
this challenge to the proposed rules. (See Section 120.56(3)
Florida Statutes.)

(2) \Wether proposed Rules 64Bl1-4.010 and 64B1-4.011

Fl ori da Admi nistrative Code, constitute invalid exercises of



del egated | egislative authority because they exceed the Board of

Acupuncture's rul emaki ng authority contained in Section 457.104,

Florida Statutes. (See Section 120.52(8)(b), Florida Statutes.)
(3) \Whether proposed Rules 64Bl1-4.010 and 64B1-4.011

Fl orida Adm nistrative Code, constitute invalid exercises of

del egated | egi sl ative authority because they enlarge, nodify, or

contravene the provisions of Section 457.102, Florida Statutes.

(See Section 120.52(8)(c), Florida Statutes.)

PRELI M NARY STATEMENT

On January 4, 2001, Petitioner, Florida Medical Association,
Inc. (FMA) filed a Petition seeking to have proposed Rul es 64B1-
4.010 and 4.011, declared invalid exercises of del egated
| egi slative authority by the Board of Acupuncture.

On January 8, 2001, the case was assigned to the
undersigned. Petitions to Intervene by the Florida Acadeny of
Physi ci ans Assi stants (FAPA), on behalf of Petitioner, and by the
Florida State Oriental Medical Association (FSOW), and by Terry
Brant, on behalf of the Board of Acupuncture (Board) were
granted. Thereafter, Terry Brant w thdrew as an intervenor.

After consolidation with Florida Medical Ass'n., Inc., et

al. v. Dept. of Health, Bd. of Acupuncture, et al, DOAH Case

No. 00-4737RX, later bifurcation fromthat case, the filing of

several Notices of Change, and the granting of several Modtions



for Continuance, final hearing was schedul ed for May 10, 2001,
upon the rules as finally proposed.

At final hearing, Petitioners presented the testinony of
Steven West. Respondents' oral notions to dismiss at the close
of Petitioners' case was denied, subject to revisitation in this
Fi nal Order.

Respondents presented the testinony of Harvey Kaltsas and
Edwi n Moor e.

The parties had Joint Exhibit A constituting the rules as
finally proposed, admitted in evidence.

A Transcript was filed with the Division on May 17, 2001.

The date of July 15, 2001, established for the filing of
proposed orders was not net by all parties, but all parties
wai ved any objection to late filings. FAPA adopted Petitioner's
Proposed Final Order. Al other parties respectively filed
Proposed Final Orders. Al proposal s have been consi der ed.

FI NDI NGS OF FACT

1. It was stipulated that Petitioner FMA is organi zed and
mai ntai ned for the benefit of approximtely 16,000 |icensed
al l opat hic and osteopathic Florida physicians. FMA's standing in
this proceedi ng has al ways been at issue. The foregoing
stipul ati on enconpasses all of the factual allegations about

Petiti oner contained in the Petition.



2. Dr. Steven West, an allopathic physician |icensed in the
State of Florida pursuant to Chapter 458, Florida Statutes, and a
menber of FMA, testified as foll ows:

Well, we have two interests. Certainly one
interest is that we want to make certain that
only qualified individuals and practitioners
treat patients and di agnose patients because
we have an interest in the health and welfare
of the people of the State of Florida.
Secondly, we have an interest in making
certain that all of the hard work and tine
that we have spent in our training remains
val uabl e and i s consi dered uni que and
inportant. And so we have a concern about

t he deval uation of the practice of nedicine.
(TR-17)

3. It was stipulated that there is only one Respondent, the
Board of Acupuncture, created by the Florida Legislature and
placed within the Florida Departnment of Health. It is axiomatic
t hat Respondent has standi ng herein.

4. There were no stipulations as to the standing of either
i ntervenor, and both the Board and FSOVA have asserted in their
respective Proposed Final Orders that FAPA, as well as FMA, is
w thout standing to bring this rule challenge. However, no party
has contested the veracity of the factual statenents concerning
standing in either Petition to Intervene, and no party opposed
intervention. The Petitions to Intervene of FAPA and FSOVA were
granted, subject to proving-up standing at hearing. Even

stipulations as to standing do not preclude consideration of

standing as a matter of law. Florida Medical Ass'n., Inc., et




al. v. Dept. of Health, Florida Bd. of Nursing, et al., DOAH

Case No. 99-5337RP (Final Order March 13, 2000), per curiam

affirmed Bd. of Nursing, et al. v. Florida Medical Ass'n., Inc.,

et al, __ So. 2d ___ (Fla. 1st DCA 2001). Therefore, under these
ci rcunst ances, and applying that case, the intervenors' factua
al | egations for purposes of standing nay be taken as true for
findings of fact, but each intervenor's status still depends upon
that of the respective party upon whose behal f each intervenor
entered this case.

5. Therefore, with regard to the status of FAPA, it is
found that:

FAPA is organi zed and nai ntained for the
benefit of the |icensed Florida physicians
assistants who conpromise [sic] its
menbershi p and has as one of its primary
functions to represent the interests of its
menbers before various governnental entities
of the State of Florida, including the
Departnent of Health and its boards. (FAPA
Petition to Intervene)

6. Therefore, with regard to the status of FSOWA, it is
found that:

FSOVA is a Florida nonprofit corporation
conprised of over one-third of the doctors of
oriental nedicine and |icensed acupuncturists
under the regul atory aegis of the Board of
Acupuncture, State of Florida Departnent of
Heal t h, Chapter 457, F.S., with a nmssion to
represent the acupuncture and oriental
medi ci ne practitioner interests of its
menbers in judicial, adm nistrative,

| egi sl ati ve and ot her proceedings. (FSOVA
Petition to Intervene)



7. The text of proposed Rul e 64Bl1-4.010, set forth in the
petition is no |longer correct, because it has been altered by
Noti ces of Change, pursuant to Chapter 120, Florida Statutes.
Rul e 64B1-4.010, as currently proposed, would provide:

Tradi ti onal Chinese Medi cal Concepts, Mdern
Oriental Medical Techni ques.

Tradi ti onal Chi nese nedi cal concepts and
nodern oriental nedical techniques shal

i ncl ude acupuncture diagnosis and treat nent
to prevent or correct nalady, illness,
injury, pain, addictions, other conditions,
di sorders, and dysfunction of the human body;
to harnonize the flow of Q or vital force;
to bal ance the energy and functions of a
patient; and to pronote, maintain, and
restore health; for pain nmanagenent and

pal liative care; for acupuncture anesthesi a;
and to prevent disease by the use or

adm nistration of: stimulation to acupuncture
poi nts, ah-shi points, auricular points,
channel s, collaterals, neridians, and

m crosystens which shall include the use of:
akabane; allergy elimnation techniques;
breat hing; cold; color; correspondence;

cuppi ng; dietary guidelines; electricity;

el ectroacupuncture; el ectrodernmal screening
(EDS); exercise; eight principles; five

el ements; four levels; hara; heat; herbal

t herapy consi sting of plant, animl, and/or
m neral substances; infrared and other forns
of light; inquiring of history; jing-|uo;

i stening; noxibustion; needl es; NAET;
observation; oriental massage -- nanual and
mechani cal net hods; pal pation; physi ognony;
poi nt m cro-bl eedi ng therapy; pulses; qi; xue
and jin-ye; ryodoraku; san-jiao; six stages;
snel ling; tongue; tai qi; qgi gong; wilun-
baguo; yin-yang; zang-fu; Ayurvedic, Chinese,
Japanese, Korean, Manchurian, Mongoli an,

Ti bet an, Ui ghurian, Vietnanese, and ot her
east Asian acupuncture and oriental nedical



concepts and treatnment techniques; French
acupuncture; German acupuncture including

el ectroacupuncture and di agnosi s; and, the
use of laboratory test and inmaging findings.
(Enphasi s supplied).

8. The "authority"” cited by the Board for proposed Rul e
64B1-4.010 is Sections 457.102 and 457.104, Florida Statutes.

9. The Board cites the "law i npl emented” for Rule 64B1-
4.010 as Section 457.102, Florida Statutes.

10. The text of Rule 64Bl1-4.011, as set forth in the
petition also is no | onger correct, because it has been changed
by Notices of Change, pursuant to Chapter 120, Florida Statutes.
Rul e 64B1-4.011, as currently proposed, would provide:

Di agnosti c techni ques which assist in
acupuncture diagnosi s, corroboration and
nmoni tori ng of an acupuncture treatnment plan
or in making a determnation to refer a
patient to other health care providers shal
include: traditional Chinese nmedical concepts
and nodern oriental nedical techniques,
recommendati on of hone di agnostic screening;
physi cal exam nation; use of |aboratory test
findings; use of imaging filnms, reports, or
test findings; office screening of hair,
saliva and urine; nuscle response testing;
pal pation; reflex; range of notion, sensory
testing; thernography; trigger points; vital
signs; first-aid; hygiene; and sanitation.
(Enphasi s supplied).

11. The "authority" cited by the Board for proposed Rule
64B1-4. 011 is Sections 457.102(1) and 457.104, Florida Statutes.
12. The Board cites the "law i npl emented” for proposed Rule

64B1- 4. 011 as Section 457.102 (1), Florida Statutes.



Section 457.104, Florida Statutes, currently provides:

The board has authority to adopt rules
pursuant to ss. 120.536(1) and 120.54 to
i npl enent provisions of this chapter
conferring duties upon it.

Section 457.102, Florida Statutes, currently provides:

(1) "Acupuncture" nmeans a formof primary
health care, based on traditional Chinese
nmedi cal concepts and nodern oriental nedica
t echni ques, that enpl oys acupuncture

di agnosis and treatnent, as well as

adj unctive therapi es and di agnostic

t echni ques, for the pronotion, maintenance,
and restoration of health and the prevention
of di sease. Acupuncture shall include, but
not be limted to, the insertion of
acupuncture needl es and the application of
noxi bustion to specific areas of the human
body and the use of el ectroacupuncture, Q
Gong, oriental massage, herbal therapy,

di etary guidelines, and other adjunctive

t herapi es, as defined by board rule.

(2) "Acupuncturist" means any person
licensed as provided in this chapter to
practice acupuncture as a primary health care
provi der.

(3) "Board" neans the Board of Acupuncture.

(4) "License" neans the docunent of

aut hori zation i ssued by the departnent for a
person to engage in the practice of

acupunct ure.

(5) "Departnent" nmeans the Departnment of
Heal t h.

(6) "Oiental nedicine" nmeans the use of
acupuncture, el ectroacupuncture, Q Gong,
oriental massage, herbal therapy, dietary
gui del i nes, and ot her adjunctive therapies.




(7) "Prescriptive rights" nmeans the

prescription, adm nistration, and use of

needl es and devices, restricted devices, and

prescription devices that are used in the

practice of acupuncture and oriental

medi ci ne. (Enphasis supplied)

15. The Board asserts that the use of a comma between
"ot her adjunctive therapies” and "as defined by board rule" in
t he second sentence of Section 457.102(1), Florida Statutes,
establishes that the clause "as defined by board rule"” applies to
“"the insertion of acupuncture needles and the application of
noxi bustion to specific areas of the human body and the use of
el ectroacupuncture, Q Gong, oriental massage, herbal therapy,
di etary gui delines, and other adjunctive therapies,” and those
practices "included but not l|isted."
16. Rule 64B1-3.001, Florida Adm nistrative Code, nost

recently anended February 27, 1992, addresses "adjunctive
t her api es"” of acupuncturists as follows:

(3) Acupuncture diagnhostic techni ques shall

include but not be Iimted to the use of

observation, listening, snelling, inquiring,

pal pati on, pul ses, tongues, physiognony, five

el ement correspondence, ryordoraku, akabani,

German el ectro acupuncture, Kirlian

phot ography, and thernography. (Enphasis
supplied).

(5) Adjunctive therapies shall include but
not be limted to:

(a) Nutritional counseling and the
recommendati on of nonprescription substances
whi ch neet the Food and Drug Adm ni stration

10



| abel ing requirenents, as dietary suppl enents
to pronote health;

(b) Reconmendation of breathing techni ques
and therapeutic exercises; and

(c) Lifestyle and stress counseling;

(d) The recomendati on of all honmeopathic
preparati ons approved by the Food and Drug
Admi nistration and the United States
Homeopat hi ¢ Phar macopeia Comm ttee; and

(e) Herbol ogy.

This rule has not been chall enged.?

17. Likew se, Rule 64B1-4.008, Florida Adm nistrative Code,
promul gat ed Decenber 24, 2000, has not been chal | enged, > and
defines "adjunctive therapies,” of acupuncturists as foll ows:

Adj unctive therapies shall include the
stinmulation of acupuncture points, ah-sh

poi nts, auricular points, channels,
collaterals, neridians, and mcrosystens with
the use of: air; aromatherapy; color;

cryot herapy; electric noxibustion;
homeopat hy; hypertherm a; ion punping cords;
i ridology; kirlian photography; |aser
acupuncture; lifestyle counseling; magnet

t herapy; paraffin; photonic stinmulation;
recommendati on of breathing techniques;

t herapeutic exercises and daily activities;
sound i ncl udi ng sonopuncture; traction;

wat er; thermal therapy; and other adjunctive
t her api es and di agnhosti c techni ques of
traditi onal Chi nese nedi cal concepts and
nodern oriental nedical techniques as set
forth in Rule 64B1-4.010. (Enphasis
suppl i ed).

18. Acupuncturists are, by law, "primary health providers."
Subsections 457.102(1) and (2), Florida Statutes. (See Finding
of Fact 14). A primary health care provider is a professional to

whom patients can go without a referring physician and who, by

11



di agnosi s and treatnent, assumes responsibility for patients
appropriate care. Allopaths and osteopaths are al so prinmary
health care providers.

19. FSOVA asserted that the challenged rul es are supported
by Section 457.1085, Florida Statutes, which provides,

457.1085 Infection control--Prior to

Novenber 1, 1986, the board shall adopt rul es
relating to the prevention of infection, the
safe di sposal of any potentially infectious
materials, and other requirenents to protect
the health, safety, and welfare of the
public. Beginning Cctober 1, 1997, all
acupuncture needles that are to be used on a
patient nmust be sterile and di sposabl e, and
each needl e may be used only once.

20. The traditional course of education, training, and
experience for allopathic physicians and osteopathi c physici ans
i nvol ves four years of undergraduate coll ege education, four
years of nedi cal school, one-year internship, and one to two
years of residency, but is nore specifically set out for
i censing purposes in Sections 458.311-458. 318, Florida Statutes,
for allopaths, and Sections 459. 0055-459. 008, Florida Statutes,
for osteopaths. All of these courses/periods of |earning
involve, to a greater or |esser degree, learning to use and
interpret nodern | aboratory and inmaging tests.

21. The traditional course of education for acupuncturists

involves only two years of college and four years of acupuncture

schooling, but is nore specifically set out for licensing

12



pur poses by Section 457.105, Florida Statutes. Four hours per
week for one year is about the extent of training in the use and
interpretation of nodern | aboratory tests and imaging filns
af f orded acupuncture students.
22. There clearly are nore stringent requirenents for
| icensure of allopaths and osteopaths than for acupuncturists.
23. Allopaths and osteopaths clearly spend nore tine
training in the ordering, use, and interpretation of nodern
| aboratory tests and fil minmagi ng.
24. As previously stated (see Finding of Fact 14), an

acupuncturist, as defined by | aw,

enpl oys acupuncture diagnosis and
treatnent, as well as adjunctive therapies

and di agnostic techniques for the pronotion,
mai nt enance, and restoration of health and
the prevention of disease . . .(Enphasis
supplied).

25. Section 458.305(3), Florida Statutes, defines the
"practice of nedicine" as

"Practice of nedicine" neans the diagnosis,
treatment, operation, or prescription for any
human di sease, pain, injury, deformty, or
physical or mental condition. (Enphasis
suppl i ed).

26. Section 459.003(3), Florida Statutes, defines the
"practice of osteopathic nedicine" as
"Practice of osteopathic nedicine neans the
di agnosi s, treatnent, operation, or

prescription for any human di sease, pain,
injury, deformty, or other physical or

13



nmental condition, which practice is based in
part upon educational standards and

requi rements whi ch enphasi ze the i nportance
of the nuscul oskel etal structure and
mani pul ati ve therapy in the nmaintenance and
restoration of health. (Enphasis supplied).

27. The following statutes express the Legislature's intent
with regard to regul ation of acupuncturists, allopaths, and
ost eopat hs:

457. 101 Legislative Intent - The Legislature
finds that the interests of the public health
require the regulation of the practice of
acupuncture in this state for the purpose of
protecting the health, safety, and welfare of
our citizens while making this healing art
avail able to those who seek it.

458. 301 Purpose - The Legi sl ature recognizes
that the practice of nedicine is potentially
dangerous to the public if conducted by
unsafe and inconpetent practitioners. The
Legislature finds further that it is
difficult for the public to make an i nforned
choi ce when sel ecting a physician and that

t he consequences of a wong decision could
seriously harmthe public health and safety.
The primary | egislative purpose in enacting
this chapter is to ensure that every

physi cian practicing in this state neets

m ni mum requi renents for safe practice. It
is the legislative intent that physicians who
fall bel ow m ni nrum conpet ency or who

ot herwi se present a danger to the public
shall be prohibited frompracticing in this
state.

459. 001 Purpose - The Legi sl ature recognizes
that the practice of osteopathic nmedicine is
potentially dangerous to the public if
conducted by unsafe and i nconpetent
practitioners. The Legislature finds further
that it is difficult for the public to nmake
an i nforned choi ce when sel ecting an

14



ost eopat hi ¢ physician and that the

consequences of a wrong decision could

seriously harmthe public health and safety.

The primary | egislative purpose in enacting

this chapter is to ensure that every

ost eopat hi ¢ physician practicing in this

state neets mninmumrequirenents for safe and

effective practice. It is the legislative

i ntent that osteopathic physicians who fal

bel ow m ni mum conpet ency or who ot herw se

present a danger to the public shall be

prohi bited frompracticing in this state.

28. There was conpetent testinony that all opathic and

ost eopat hi ¢ physicians may utilize acupuncture in the practice of
their professions, as defined respectively at Sections 458. 305(3)
and 459.003(3), Florida Statutes. They are permtted to perform
acupuncture, although their traditional course of professional
education and training involves fewer (or no) hours of
acupuncture education and training than are required under
Chapter 457, Florida Statutes, the acupuncture practice Act.
Presumably, that is because their respective professions and the
Legi sl ature have recogni zed that the training of allopaths and
ost eopat hs enconpasses the appropriate skills for acupuncture.
However, if they perform acupuncture, they can only be
di sci plined under their respective practice Acts, Chapters 458

and 459, Florida Statutes. The Board of Acupuncture has no

authority to discipline them

15



29. The record is silent as to whether or not Physicians
Assi stants, whet her FAPA nmenbers or not, may legitimtely perform
acupunct ure.

30. To "practice nedicine” or to "practice osteopathic
medi ci ne," as those terns have been respectively defined by
Sections 458.305(3) and 459.003(3), Florida Statutes, do not
render nodern | aboratory tests and inmaging filnms unique to
medi cal or osteopathic diagnosis.

31. However, Harvey Kaltsas, a Florida-Ilicensed
acupuncturi st and a nmenber of the Board of Acupuncture, testified
that "traditional Chinese nedical concepts,” and "nodern oriental
nmedi cal techni ques” include gynecol ogi cal and obstetric services,
abortions, and cut-and-stitch surgery and that these services are
performed by acupuncturists in China today. He further testified
that the Board of Acupuncture believed that these tasks are
"better handl ed" by all opathic physicians, and therefore the
Board of Acupuncture has pronul gated rules (nost particularly the
unchal | enged rul es addressi ng adjunctive therapies) which do not
list these services. The Board believed that by not |isting
these services, it was prohibiting its |icensees from performng
t hem

32. The Board further asserts that its challenged rul es
only define "traditional Chinese nedical concepts” and "nodern

oriental nedical techniques" as used in Chapter 457, Florida

16



Statutes, to include the use of l|laboratory tests and i magi ng
findings and to clearly specify that "diagnostic techni ques" for
acupuncturists also include the use of nodern | aboratory test
findings, and use of imaging filns, reports, and test findings.

33. There was conpetent testinony that nodern | aboratory
Chi nese nedical tests on urine and feces evolved from anci ent and
traditional concepts and are regularly used in China and the
orient by acupuncturists today. There was conpetent testinony
t hat conpari son of x-rays, at |east for gross chest problens or
for placenment of acupuncture needles, is taught in an acupuncture
college in Florida as part of its usual and required curricul um
t oday.

34. Al opaths and osteopaths use |aboratory tests, inaging
films, and reports thereon to reach an initial diagnosis and to
test and revise that diagnosis through a course of treatnent.

35. Dr. West testified that he relies on his own "readi ng"
of x-rays for his specialty of cardiology, while other allopaths
may rely on a radiologist to read x-rays for themor may rely on
a radi ol ogy report.

36. Diagnosis is also a part of acupuncture.

Acupuncturists want to use nodern | aboratory tests and inmaging
films to reach an initial diagnosis and to test that diagnosis
t hrough a course of treatnent. They want to use | aboratory tests

and filmimging to properly direct their own initial treatnent

17



efforts, such as using urinalysis to elinmnate a urinary tract

i nfection before treating nuscles and bones for a backache. They
want to determ ne blood clotting speeds via an INR test on
persons presenting with a prescriptive history of blood-thinner
use, such as Counadi n, before using acupuncture needles. They
want to be able to elimnate conditions they do not feel

conpetent to treat, i.e. cancer, and to properly refer those
patients for treatnment by all opaths and osteopat hs.

37. Modern | aboratory test results are variously formatted,
sonmetinmes as a report or value and result. X-rays are frequently
the subject of a narrative report froma radi ol ogi st.

38. Sonme nodern imaging results are available directly to
the public, |like nobile TB screenings.

CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has
jurisdiction of this cause and the parties hereto, pursuant to
Section 120.56(3), Florida Statutes.

40. Petitioner FMA's Proposed Final Order asserts as
grounds for its "substantial interest,” and thus for its
"standi ng" (see Section 120.56, Florida Statutes), that
"acupuncturists have not been given the statutory authority to
use | aboratory testing--such remains the exclusive real mof
physi ci ans |icensed under Chapters 458 and 459. The Board's

inpermssible intrusion into an area of nedical practice reserved

18



for physicians confers standing on FMA to challenge the rule.”
FAPA adopts this reasoning.

41. Petitioners assert, further, that since Section
457.102(1), Florida Statutes, defines "acupuncture"” as "a form of

primary health care, based on traditional Chinese nedica

concepts and nodern oriental nedical techniques, that enpl oys

acupuncture diagnosis and treatnent, as well as adjunctive

t her api es and di agnostic techni ques, for the pronotion,

mai nt enance and restoration of health and the prevention of

di sease,” the rules challenged are invalid because they attenpt
to define, by rule, the underlined ternms contained in the
statute. The thrust of Petitioners' argunent is in opposition to
acupuncturists being permtted to order and read | aboratory test
findings and use imaging filnms, reports, and test findings,
including, but not limted to, x-rays.

42. It is further asserted that the challenged rule is
invalid, pursuant to Section 120.56(3), Florida Statutes, because
only the Legislature may pronul gate the content of the chall enged
rul es; because they exceed the Board's rul emaking authority as
provided in Section 457.102, Florida Statutes, which confers no
duti es upon the Board; and because they enlarge, nodify and
contravene the provisions of Section 457.104, Florida Statutes.?

43. In the parties' Joint Prehearing Stipulation, they

agreed that "Petitioner has the burden of going forward with
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evi dence sufficient to make out a legitinmate basis for
invalidation of the rules as an invalid exercise of del egated
| egislative authority as that standard is defined in Section
120.52(8)(b) or (c)"; and that "if Petitioner succeeds, the
Respondent has the burden of persuasion that the chall enges are
factually or legally unsound.” However, Section 120.56(2)(a),
Florida Statutes, provides that "[t]he petitioner has the burden
of going forward. The agency then has the burden to prove by a
pr eponder ance of the evidence that the proposed rule is not an
invalid exercise of delegated |egislative authority as to the
objections raised.” Therefore, if the nerits of the instant
chal l enge to proposed Rul es 64Bl1-4.010 and 64B1-4.011, may be
reached, the statutory burden placed on the Board is heavier than
stipulated by the parties. However, before the nerits may be
addressed, the threshold of "standi ng" nust be crossed.

44. Standi ng of Respondent is axiomatic. (See Finding of
Fact 3) Standing of FSOVA is clearly established, in that all of
its nmenbership is affected by the rule and subject to discipline
by the Board. (See Finding of Fact 6.)

45. In exam ning FMA's and FAPA's "standi ng" herein, there
IS no issue concerning their statuses as professiona
associations. The lawis well-settled that duly-constituted
pr of essi onal associations constitute "persons” who may chal |l enge

exi sting and proposed rules. What is at issue is whether these
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pr of essi onal associ ati ons have standing in relationship to the
rul e chal | enged.

46. "Acupuncture" is a formof primary health care as
broadly described within Section 457.102 (1), Florida Statutes,
and subject to and "as defined by board rule.™

47. Section 457.102(2), Florida Statutes, defines an
"acupuncturist” as a person licensed as provided in Chapter 457,
Florida Statutes, to practice acupuncture as a prinmary health
care provider.

48. Section 457.118, Florida Statutes, prohibits Chapter
457, Florida Statutes, which relates to, and governs, the
practice of acupuncture, from being construed so as to expand or
limt the scope of any health care professional |icensed under
ei ther Chapter 458 or Chapter 459, Florida Statutes, "as such
scope of practice is defined by statute or rule.”

50. "Physician assistants" are governed by Chapters 458 and
459, Florida Statutes. Sections 458.347 and 459. 022, Florida
St at ut es.

51. Allopathic physicians are |icensed under, and governed
by, Chapter 458, Florida Statutes, which only recogni zes the term
"physicians.” Section 458.305(4), Florida Statutes. Allopathic
physi ci ans are regul ated by the Board of Medicine. Sections
458. 305(1) and (4) and 458.307, Florida Statutes. Chapter 458,

Florida Statutes, exenpts themfromregul ation by any ot her
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prof essi onal statutory schene, including but not limted to the
Board of Acupuncture; Chapter 457, Florida Statutes; and rules
promul gated thereunder. Section 458.303, Florida Statutes.

52. Osteopathic physicians, are licensed under, and
governed by, Chapter 459, Florida Statutes. They are regul ated
by the Board of Osteopathic Medicine. Sections 459.003(1) and
(4) and 459.004, Florida Statutes. That statutory schenme exenpts
them fromregul ati on by any ot her professional statutory schene,
including but not limted to the Board of Acupuncture; Chapter
457, Florida Statutes; and rules promul gated thereunder. Section
459. 002, Florida Statutes.

53. No licensed Florida "physician," defined at Section
458.305(4), Florida Statutes, as one governed by that Chapter and
the Board of Medicine, is governed by the challenged rules. No
Iicensed Florida "osteopathic physician", defined at Section
459. 003(4), Florida Statutes, is governed by the challenged
rules. No physicians assistant, permtted at Sections 458. 347
and 459.022, Florida Statutes, is governed by the chall enged
rul es; and no stipul ated nmenber of FMA is governed by the
chal | enged rul es.

54. Although it was stipulated that FMA i s organi zed and
mai nt ai ned for the benefit of nenber all opaths and osteopat hs,

there is no evidence to the effect that either profession, as

defined and regul ated by Chapters 458 or 459, Florida Statutes,
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respectively, is in any way inpacted-upon by the chall enged
rules. There also is no evidence that physicians assistants, be
t hey nenbers of FAPA or not, are inpacted by the rules. |ndeed,
t hese professions are insulated fromany direct inposition of the
rules by Chapters 457, 458, and 459, Florida Statutes.

55. Upon the facts of this case, it remains problematic
whet her al | opaths and osteopaths are nore highly skilled at
acupuncture than acupuncturists, and there is no evidence that
physi ci ans assistants have any training or skill in acupuncture.
Assum ng, arguendo, that FMA's assertion in its Proposed Final
Order is correct that "[w]ithout a doubt, allopathic physicians
receive a higher level of training than do acupuncturists,” that
di stinction |lacks significance where different |icensing statutes
are concer ned.

56. The evolution of the case | aw on standi ng nust be
exam ned with regard to FMA's and FAPA' s rel ationship to the
rul es now chal | enged.

57. In Florida Medical Ass'n, Inc., et al. v. Dept. of

Prof essi onal Regul ation, Bd. of Optonetry, et al., 426 So. 2d

1112 (Fla. 1st DCA 1983), a determ nation that FMA had standi ng
was predicated on "economic injury” to physicians (particularly
opht hal nol ogi sts) |icensed under Chapter 458, Florida Statutes,
by a rule permtting optonmetrists, |icensed under Chapter 463,

Florida Statutes, to provide treatnent involving prescription and
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use of "legend (or schedul ed) drugs" to patients who otherw se
woul d be required to obtain such treatnent from physicians.
"Standi ng" then required a showing that (1) Petitioner would
suffer injury in fact of sufficient immediacy to entitle it to
hearing, and that (2) Petitioner's substantial injury was of the
type or nature the proceedi ng was designed to protect in
chal I engi ng the proposed rule. 1In short, the proposed rule

had to be within the "zone of interest” of physicians |icensed
under other statutes in order for themto have standing.
Therei n, however, individual nenbers of the petitioner

pr of essi onal associ ati on pi ggybacked the associ ati on regardi ng
“"the right to practice nmedicine as a val uable property right,
protected by the due process clause.” Al though comrenti ng

that FMA had no legally recognized interest in being free
fromconpetition, that opinion deliberately | eft unanswered

t he question of whether or not a sufficient injury to support
"standing"” is shown by clains that the rule in question wll
have the effect of |essening the professional respect and esteem
of physicians in the public eye. It also opened the door to
consider the Constitution and other statutes beyond the severa
prof essi onal practice Acts when determ ning standi ng. The case,
when tried on the nerits, resulted in invalidation of the
chal | enged Board of Optonetry rule, and the appell ate deci sion

contai ns | anguage, later receded from to the effect that
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standi ng may be affected by the correctness of the challenger's

position on the nerits. Bd. of Optonetry v. Florida Medica

Ass'n., Inc., et al., 463 So. 2d 1213 (Fla. 1st DCA 1985), pet.

rev. denied 475 So. 2d 693 (Fla. 1985).

58. In Bd. of Optonetry v. Florida Soc. of Ophthal npl ogy,

538 So. 2d 878 (Fla. 1st DCA 1989), the First District Court of
Appeal reversed a finding of standing it had declared existed in

Fl ori da Soc. of Ophthal nol ogy; Florida Medical Ass'n., Inc., et

al. v. Bd. of Optonetry, 532 So. 2d 1279, (Fla. 1st DCA 1988).

Revi ewi ng sonme explicit and hel pful findings of fact made by the

hearing officer, the court specifically made a | ack of standing

determ nati on agai nst FMA's and the Soci ety of Qphthal nol ogy's
assertion that they were "authorized to represent their patients'

rights," thus rejecting a trend toward "Good Samaritan" standi ng
on behalf of patients or the public at |arge by professional
associations. The court also clearly ruled that it was legally
insufficient to predicate standing solely upon the basis of

overl appi ng health care practices or a continuing general
interest in the quality of care to the public and nutual
patients. Rather, direct injury in fact or of sufficient

i mredi acy and reality to petitioners had to be denonstrated.

Mor eover, because the chall engers were not subject to the rule,

t hey could not predicate standing on the notion that the

application of the challenged rule would prevent or obstruct

25



their own professional practices. The case also clearly held
that standing is not predicated on a challenger's ability to
prevail on the nerits of the rule challenge, and foreshadowed the
| ater holdings that nmere economic interest or loss for the
chal l enger as a result of the rule is insufficient to invoke
standing in a rule challenge and that persons not subject to a
rul e have no standing to challenge that rule unless standing is
sonehow devol ved froma statute providing "exclusive territory"”
to the chal l enger.*

59. Herein, except for the speculation that use of nobdern
di agnostic techni ques by acupuncturists will "dimnish (deval ue)
the additional (education, training, and experience) time and
capi tal expended by allopathic physicians" (material in
par ent heses has been inferred by the undersigned), FMA has only
directly alleged a "Good Samaritan” argunent of wanting the best
di agnosis and treatnent for Florida citizens. Petitioners also
asserted that a technical deficiency based on the differences in
training of acupuncturists exists as to acupuncturists' ability
to order, use, and interpret nodern | aboratory tests and i magi ng
films, and therefore, potential harmexists as to patients, but
this was not denonstrated.

60. In 1993, the Florida Optonetric Association chall enged
a rule of the Board of Medicine. The Board filed a notion to

dism ss the association, alleging that it |acked standing to
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chal l enge a rule of the Board of Medicine. The association was
di sm ssed, and that dism ssal was affirmed purely because the
chal  engers (optonetrists, their association, and a nurses'
associ ation) were not regulated by, or subject to, rules of, or

di sci pline by, the Board of Medicine. Florida Bd. of Optonetry

v. Florida Bd. of Medicine, 616 So. 2d 581 (Fla. 1st DCA 1993).

Herein, the Board of Acupuncture, joined by FSOMA, urges this
very narrow i nterpretation of the standing necessary to chall enge
any of its rules, including Rules 64Bl1-4.010 and
64B1- 4. 011, here at bar. They assert that only acupuncturists
may | egally challenge a Board of Acupuncture rule.

61. Both proponents and opponents of the rules chall enged

herein have cited Dept. of Professional Regul ation, Bd. of

Dentistry v. Florida Dental Hygienist Ass'n., Inc., 612 So. 2d

646 (Fla. 1st DCA 1993), and the recent case of Florida Medical

Ass'n., Inc. v. Bd. of Podiatric Medicine, DOAH Case

No. 99-4167RP, (Final Oder Decenber 30, 1999), reversed in part

in Bd. of Podiatric Medicine v. Florida Medical Ass'n., Inc., 779

So. 2d 658 (Fla. 1st DCA 2001). These cases and Fl orida Medi cal

Ass'n., Inc., et al. v. Dept. of Health, Florida Bd. of Nursing,

DOAH Case No. 99-5337RP, cited supra., Finding of
Fact 4, are worthy of sone discussion at this point. Together,
t hey present sone fine distinctions sufficient to resolve the

i ssue of standing in the instant case.
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62. The Florida Dental Hygienist Ass'n, Inc., case involved

a chall enge by dental hygienists to a proposed rule which woul d
have al |l owed dental hygienists with | ess educational training
(based on the incorporation of a category of dental hygiene
schools into the licensing Act) to apply for licensing in
Florida. The court held,
By allow ng unqualified persons to enter

the field, the proposed rule changes tend to

di m ni sh the value of the additional tinme and

capi tal expended by the hygienists in order

to neet the higher educational and training

standards required under existing |aw. Thus,

t hose hygi enists who are already qualified,

|icensed and practicing in Florida have a

sufficient interest in maintaining the |levels

of education and conpetence required for

licensing to afford them standing to

chal | enge an unaut hori zed encroachnent upon

their practice.

63. The dental hygienists case is distinguishable fromthe
one at bar for a nunber of reasons. First, it differs
significantly because therein, the challenging dental hygienists
were licensed by, and subject to discipline by, the same Board as
had pronul gated the rule, and the chall engi ng dental hygienists
were already |icensed and practicing in Florida. Their concern
was with the integrity of their own profession and |icenses under
exi sting law, versus changes to be effected by the proposed rule.
Also, the First District Court of Appeal stated nost enphatically

therein that economc interest is not sufficient to confer

standing of third parties (persons outside the practice Act)
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unl ess a statute contenpl ates consi deration of such interests.
Therein, the dental hygienists were found to have standing to
chal | enge the rul e because the challenged rule woul d have the

effect of opening their profession of dental hygiene to persons

of lesser qualifications. Likewi se, the court took into
consideration that dental hygienists were enployed al nost
exclusively by dentists and therefore the majority of dental
hygi eni sts were subject to dentists' enploynent control.
Dentists were also |licensed and subject to discipline by the sane
Board as had promul gated the chall enged rule. Under these
ci rcunstances, the dental hygienists who were already |icensed
were "substantially affected" by the rule.

64. Herein, there was no show ng that any nmenber of FMA or
FAPA is already a |licensed acupuncturi st or otherw se subject to
t he Board of Acupuncture which promul gated this rule.

65. On the nerits, the Final Oder in Florida Medical

Ass'n., Inc., et al. v. Dept of Health, Florida Bd. of Nursing,

et al., DOAH Case No. 99-5337RP, supra., determ ned that the

| egend drugs prescription statute precluded a Board of Nursing
rul e which woul d have permtted Advanced Regi stered Nurse
Practitioners to prescribe |legend drugs. |In determning that FMA
and other petitioners not subject to the Board of Nursing' s rules
or discipline had standing to challenge the rule, the

Adm ni strative Law Judge considered the rule challenged, the
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challenged rule in relation to the statutes applicable to the
chal I engi ng physicians, the challenged rule in relation to the
statutes applicable to the Board of Nursing, and the chall enged
rule in relation to i ndependent statutes dealing specifically
with the subject matter of |egend drugs. Having done so, he
determ ned that FMA had standing to chall enge the Board of
Nursing rule, despite the different practice Acts applying to
nurses, allopaths, and osteopaths, because the several practice
Acts and the challenged rule itself contenplated a rol e of

oversi ght of Advanced Regi stered Nurse Practitioners by both

al | opat hi ¢ and osteopat hi c physicians and this oversight role was
both real and imediate. H s approach is anal ogous to the dental
hygi eni sts case, and |ikew se distinguishable fromthe case at
bar. Herein, no statute of "exclusive territory" (such as the

| egend drug statute) has been shown to contenplate standi ng by

al | opat hs, osteopaths, physicians assistants, FMA, or FAPA
Nei t her associ ation, nor any nenber thereof, has an excl usive
right to diagnose or to use nodern | aboratory tests, film

i magi ng, or reports, and none of those professions has an
oversight role as to acupuncturi sts.

66. In Florida Medical Ass'n., Inc. v. Bd. of Podiatric

Medi ci ne, DOAH Case No. 99-4167RP, (Final Oder Decenber 30,

1999), reversed on the nerits in Bd. of Podiatric Medicine v.

Florida Medical Ass'n., Inc., 779 So. 2d 658 (Fla. 1st DCA 2001),
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the Administrative Law Judge determ ned that FMA had standing to
chal | enge a proposed rule of the Board of Podiatric Medicine
because the definition within the proposed rul e expanded

podi atri sts' scope of practice into an area of the human | eg
reserved exclusively for allopathic and osteopathic physicians.
The Final Oder invalidated the proposed rule. On appeal, the
First District Court of Appeal reversed the Final Oder's

determ nation on the nerits by holding that the proposed rul e was
valid. The decision did not discuss the standing issue, which
FMA and FAPA assert herein had been extensively briefed before

t hat appellate court. FMA and FAPA further assert that by its
silence on the standing issue, the First District Court of Appeal
inplicitly acquiesced in the Adm nistrative Law Judge's

concl usi on that FMA had standing to challenge the rules of a
Board whi ch does not regul ate nenbers of the association, and

t hat same should be the grounds of determ ning Petitioners
standing in the instant case.

67. The undersi gned does not concur. There is no standard
of case interpretation that permts the inference that
Petitioners assert. Also, it was reasonable to suppose that
until the Board of Podiatry rule defining "leg" expanded the
statutory definition thereof fromthe area strictly below the
knee to include the area above the knee, the area above the knee

was, by law, the exclusive statutory territory of allopaths and
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osteopaths. Certainly, the Adm nistrative Law Judge in that case
saw a distinction between the concept of an "exclusive statutory
territory" of allopaths and osteopaths based on what was not
included in the podiatry statute's bounds of podiatry practice,
whi ch concept previous courts have used to uphold chall engers’
standi ng, and the concept of nere overl apping of the traditional
practice of nmedicine into a body part also treated by anot her
type of health care provider, such as a leg or an eye, which

| atter concept previous courts have ruled will not support
standing to challenge a rule. However, that distinction
apparently did not sway the appellate court on the nerits, and
that distinction sinply does not exist in the case at bar. No
"exclusive territory" as to statute or as to the words,

"l aboratory test findings; use of inmaging filns, reports or test
findi ngs" has been shown herein.

68. Specul ative economc |oss alone will not create
standi ng, and al though the case | aw | eaves open the possibility
that | oss of esteemin the eyes of the public for allopaths and
osteopaths if nore professions are permtted to order, use, and
interpret nodern health care | aboratory tests, reports and
imaging filnms may be considered in relationship to the standing
i ssue, that theory is too renote. Moreover, "loss of esteent
based on the authority to use diagnostic tools is prem sed on

conjecture and does not constitute a real or imediate injury in
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fact. It is, if anything, in the nature of limting conpetition.
Al t hough the effect or inpact of the challenged rules thensel ves
and of the challenged rules in relation to other statutes nmay be
considered in determ ning standi ng, that has been done here and
is not helpful to Petitioners. A denonstration of overl apping
practices based solely on body parts or patients will not support
a finding of standing. Neither challenger nor their respective
menber shi ps are subject in any way to the challenged rules; the
rul es contenplate no i nvol venent or oversight by either
chal | enger of any acupuncturist or of acupuncturists over them
The chal | engers have all eged a proprietary or exclusive interest

in the words, "diagnosis," "laboratory tests,” "reports,"” and
"imaging films," and all permnutations thereof, but they have
pointed to no statute(s) or rules which define or limt
procedures which all opaths, osteopaths, or acupuncturists may use
for diagnosis which m ght support that theory. Likew se,
Petitioners have pointed to no statute that currently confers or
formerly conferred an area of practice exclusive to thensel ves
whi ch these rul es invade.

69. In reaching the foregoing |legal conclusion, the
under si gned has conpared Section 457.102(1), permtting
acupuncturists to diagnose, Section 458.305(3), permtting

al l opaths to diagnose, and Section 459.003(3), permtting

osteopat hs to di agnose (see Findings of Fact 24-26), has conpared
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unchal | enged rul es permtting acupuncturists to use ot her nethods
of diagnosis (see Findings of Fact 16-17), and has gone so far as
to conpare the Legislative intents and purposes expressed in the
respective statutes. (See Finding of Fact 27.) None of these
conpari sons suggests that diagnosis by way of nodern | aboratory
tests, reports, and imaging filns is exclusive to any particul ar
practice Act and or that exclusivity of diagnosis nethods has
been reserved by the Legislature to any profession.

70. Under the controlling case | aw, standing cannot exi st
on any theory that the challengers derive standing from
representation of their patients, potential patients, or patients
nmut ual to acupuncturists. In so saying, the undersigned has not
over|l ooked the possibility of a continuum of care being provided
by al | opat hs and osteopaths for persons previously m streated by
anot her health care professional, which theory was di scussed by
the Adm nistrative Law Judge in the podiatrists' case. Herein,
the limted evidence suggests that the proposed rules would
encourage referrals by acupuncturists to all opaths and
osteopat hs, but a continuum of care concept is specul ative at
best and does not equate with "oversight."” There just is no
evidence herein to find that m streatnment of patients by
acupuncturists will now occur as a result of these proposed

rul es.
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71. FMA and FAPA have not borne their burden to establish
standing to chall enge the proposed rules. Having rmade this
determnation, it is not necessary to address the validity, vel

non, of the rules thensel ves.

ORDER

Petitioner, Florida Medical Association, Inc., and
I ntervenor, Florida Association of Physicians Assistants, are
wi t hout standing to chall enge proposed Rul es 64Bl1-4.010 and 64Bl1-
4.011, Florida Adm nistrative Code, and the chall enges are
accordingly di sm ssed.

DONE AND ORDERED this 23rd day of August, 2001, in

Tal | ahassee, Leon County, Flori da.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of August, 2001.

ENDNOTES

1/ Oiginally, this rule was challenged in its entirety, but the
paraneters of the challenge in Florida Medical Ass'n., Inc., et
al. v. Dept. of Health, Bd. of Acupuncture, et al., DOAH Case No.
00-4737RX, were ultimately limted by these sanme parties to
subsection (6).
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2/ At hearing, Petitioners limted thenselves to challenging the
invalidity of the | anguage enphasi zed in Findings of Facts 7 and
10, dealing with the use of | aboratory tests, filminmaging, and
reports thereon, specifically announcing that no chal |l enge was
being made to the rules defining "adjunctive therapies." (TR-42,
45-47). Indeed, Petitioner affirmatively assert that Section
457.102, Florida Statutes, permts the Board of Acupuncture to
define by rule what adjunctive therapies are included in the
definition of acupuncture. (FMA Proposed Final Order page 5).
See al so the Joint Prehearing Stipulation and the Concl usi ons of
Law.

3/ It is probable Petitioner FVMA i nadvertently reversed these
statutory cites.

4/ Prior to this case, the prescription of |egend drugs had been
limted to all opathic and osteopathi c physicians, w thin whose
practice Acts the ophthal nol ogi sts whom FMA and the Society
represented operated their practices. However, in the referenced
case, the challenged rule was pronul gated to inplenent a new
statutory anendnent permtting optonetrists to use | egend drugs.

COPI ES FURNI SHED,

Wl liamH Buckhalt, Executive D rector
Board of Acupuncture

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida rules of Appellate
Procedure. Such proceedi ngs are comenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed wthin 30 days of rendition of the order to be revi ewed.
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